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Summary 

The federal grand jury exists to investigate crimes against the United States and to secure the 
constitutional right of grand jury indictment. Its responsibilities require broad powers. 

As an arm of the U.S. District Court which summons it, upon whose process it relies, and which 
will receive any indictments it returns, the grand jury’s subject matter and geographical 
jurisdiction is that of the court to which it is attached. 

As a general rule, the law is entitled to everyone’s evidence. Witnesses subpoenaed to appear 
before the grand jury, therefore, will find little to excuse their appearance. Once before the panel, 
however, they are entitled to benefit of various constitutional, common law and statutory 
privileges including the right to withhold self-incriminating testimony and the security of 
confidentiality of their attorney-client communications. They are not, however, entitled to have an 
attorney with them in the grand jury room when they testify. 

The grand jury conducts its business in secret. Those who attend its sessions other than witnesses 
may disclose its secrets only when the interests of justice permit. 

Unless the independence of the grand jury is overborne, irregularities in the grand jury process 
ordinarily will not result in dismissal of an indictment, particularly where dismissal is sought after 
conviction. 

The concurrence of the attorney for the government is required for the trial of any indictment 
voted by the grand jury. In the absence of such an endorsement or when a panel seeks to report, 
the court enjoys narrowly exercised discretion to dictate expungement or permit distribution of 
the report. 

This report is available in an abridged form — without footnotes or citations to authority — as CRS 
Report RS20214, Federal Grand Juries: The Law in a Nutshell. 
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Introduction 

“The grand jury [has] a unique role in our criminal justice system .” 1 It was bom of a desire to 
identify more criminals for prosecution and thereby to increase the King’s revenues. But the 
exclusive power to accuse is also the power not to accuse and early on the grand jury became 
both the “sword and the shield of justice .” 2 

This dual character marks the federal grand jury to this day. As the sword of justice, it enjoys 
virtually unfettered power to secretly investigate the mere possibility that federal laws may have 
been broken. Yet it remains a potential shield for it must give its approval before anyone may be 
brought to trial for a serious federal crime . 3 

What follows is a brief general description of the federal grand jury, with particular emphasis on 
its more controversial aspects — relationship of the prosecutor and the grand jury, the rights of 
grand jury witnesses, grand jury secrecy, and rights of targets of a grand jury investigation. 



Background 

The grand jury is an institution of antiquity. When William the Conqueror sought to compile the 
Domesday Book, he called upon the most respected men of each community. Their reports were 
collected to form an inventory of England’s property, real and personal, and served as the 
foundation of the Crown’s tax rolls. Almost a century later in the Assize of Clarendon, the 
ancestor of the modem grand jury, Henry II used the same approach to unearth reports of crime , 4 
and thereby increase the flow of fines and forfeitures into his treasury . 5 



1 United States v. R. Enterprises, Inc., 498 U.S. 292, 297 (1991). 

2 United States v. Cox, 342 F.2d 167, 186 n.l (5 th Cir. 1965)(Wisdom, J., concurring), quoting American Bar 
Association, Federal Grand Jury Handbook 8 (1959) (reprinted in Federal Grand Jury: Hearings Before the 
Subcomm. on Immigration, Citizenship, and International Law of the House Comm, on the Judiciary, 94 th Cong., 2d 
Sess. 277, 283 (1976)). 

3 “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment 
of a grand jury.... ” U.S. Const, amend. V. A defendant is free to waive grand jury indictment for any crime that does 
not carry the death penalty; and the government may prosecute misdemeanors and other minor federal crimes by either 
by indictment or by information, F.R.Crim.P. 7; United States v. Cotton, 535 U.S. 625, 630 (2002). 

4 Most commentators, after making reference to earlier similar institutions in ancient Greece, Rome, Scandinavia, 
Normandy and/or among the Saxons, trace the emergence of the modern grand jury to the issuance of the Assize of 
Clarendon by Henry II in 1166, 1 Stephen, A History of the Criminal Law of England, 251-52(1883); 1 
Holdsworth, History of English Law, 147-48 (1903); Stubbs, Select Charters and Other Illustrations of 
English Constitutional History, 143 (1888); 2 Pollack & Maitland, History of English Law, 642 (1923); 
Plucknett, AConcise History of the Common Law 1 12 (1956); Schwartz, Demythologizing the Historic Role of the 
Grand Jury, 10 American Criminal Law Review 701, 703 (1972); Boudin, The Federal Grand Jury, 61 
Georgetown Law journal 1 (1972); Kadish, Behind the Locked Door of an American Grand Jury: Its History, Its 
Secrecy, and Its Process, 24 Florida State University Law Review 1, 5-6 (1996). 

In the Assize of Clarendon and the later Assize of Northampton (1176), “twelve knights of the hundred or, if there are 
no knights, ... twelve free and lawful men, ... and ... four men from each township of the hundred” were assembled and 
“by their oath” identified from their own knowledge those reputed to have committed crimes. Plucknett, supra at 1 12; 3 
Stephen, supra at 251; 1 Holdsworth, supra at 147. 

“Assize” literally means “to sit together” and comes from the practice of gathering several knights or men of high 
repute to sit together and resolve some dispute or other legal matter from their own investigations or knowledge. Later 
the term was used (a) to designate the decree or statute that ordered the group to assemble, (b) to refer to the 
(continued...) 
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From the power to accuse, the power to refuse to accuse eventually developed. By the American 
colonial period, the grand jury had become both an accuser and a protector. It was the protector 
the Founders saw when they enshrined the grand jury within the Bill of Rights 6 and the reason it 
has been afforded extraordinary inquisitorial powers and exceptional deference . 7 

The Fifth Amendment right to grand jury indictment is only constitutionally required in federal 
cases . 8 In a majority of the states, prosecution may begin either with an indictment or with an 
information or complaint filed by the prosecutor . 9 

Although abolition of the right to indictment in the states and abolition of the grand jury itself in 
England were primarily matters of judicial efficiency , 10 most of the more contemporary proposals 



(...continued) 

assemblage itself, and finally (c) to identify the court, time or place where the trial judges assembled throughout the 
countryside to hear cases. Black’s Law Dictionary, 120-21 (1990). 

5 Plucknett, supra at 112. At common law, anyone convicted and “attained” for treason or felony forfeited all his land 
and goods to the Crown, 4 Blackstone, Commentaries 376-81 (1813 ed.); 1 Hale, History of Pleas of the Crown, 
354-67 (1778 ed.). 

6 United States v. Caruto, 627 F.3d. 759, 763 (9 th Cir. 2010), quoting Wood v. Georgia, 370 U.S. 375, 390 (1962) 
(“Historically, [the grand jury] has been regarded as a primary security to the innocent against hasty, malicious and 
oppressive persecution; it serves the invaluable function in our society of standing between the accuser and the accused, 
... to determine whether a charge is founded upon reason or was dictated by an intimidating power or by malice and 
personal ill will”). 

7 3 Story, Commentaries on the Constitution of the United States, 658 (1833 ed.); United States v. Williams, 504 
U.S. 36, 47-8 (1992)(“In fact the whole theory of [the grand jury’s] function is that it belongs to no branch of the 
institutional Government, serving as a kind of buffer or referee between the Government and the people”). 

8 The Fifth Amendment right to grand jury indictment is not binding upon the states, Hurtado v. California, 1 10 U.S. 
516 (1884); Ashbum v. Korte, 761 F.3d741, 758 (7 th Cir. 2014 ); Stevenson v. City of Seat Pleasant, 743 F.3d 41 1,418 
n.4 (4 th Cir. 2014); Peterson v. California, 604 F.3d 1 166, 1170 (9 th Cir. 2010); Goodrich v. Hall, 448 F.3d 45, 49 (1 st 
Cir. 2006); Williams v. Haviland, 467 F.3d 527, 531 (6 th Cir. 2006); Lanfranco v. Murray, 313 F.3d 112, 1 18 (2d Cir. 
2002); Freeman v. City of Dallas, 242 F.3d 642, 667 (5 th Cir. 2001); Cooksey v. Delo, 94 F.3d 1214, 1217 (8 th Cir. 
1996); M inner v. Kerby, 30 F.3d 1311, 1318 (10 th Cir. 1994); cf., Rose v. Mitchell, 443 U.S. 545, 557 n.7 (1979). 

9 Ariz. Const. Art. II, §30; Ariz.R.Crim.P. 2.2; Ark. Const, amend. 21, §1; Cal. Const. Art. I, §14, Cal.Penal Code 
§737; Colo. Const. Art. II, §8, Colo.Rev.Stat. §16-5-101; Conn. Gen.Laws Ann. §§54-45, 54-46; Fla. Const. Art. I, 

§15; Hawaii Const. Art. I, §10; Hawaii Rev.Stat.Ann. §801-1; Idaho Const. Art. I, §8; 111. Const. Art.I, §7, 111. 
Comp.Stat.Ann. ch.725 §5/111-2; Ind.Stat. Ann. §35-34-1-1; Iowa R. Crim.P. 2.4; Kan.Stat.Ann. §22-3201; La. Const. 
Art. I, §15; Md. Const. Deck of Rts. Art. 21, Md. Ann. Code, Crim.P. §4-102; Mich. Comp.Laws Ann. §767.1; 
Minn.R.Crim.P. 17.01; Mo. Const. Art. I, §17; Mont. Const. Art. II, §20, Mont.Code Ann. §46-11-101; Neh. Const. 

Bill of Rts. §10; Neb.Rev.Stat. §29-1601; Nev. Const. Art.I, §8; N.M. Const. Art. II, §14; N.D. R.Crim.P. 7; Okla. 
Const. Art. II, §17; Or. Const. Art. VII, §5; R.I. Const. Art. I, §7; S.D. Const. Art. VI, §10; S.D.Comp.Laws Ann. 
§23A-6-l; Utah Const. Art. I, §13; Vt.R.Crim.P. 7; Wash. Const. Art. I, §25; Wis.Stat. Ann. §967.05; Wyo. Const. Art. 
I, §13, Wyo. R.Crim.P. 3. 

Several states do continue to recognize a right to grand jury indictment in felony cases, Ala. Const.I, §8; Alaska Const. 
Art. I, §8; Del. Const. Art. I, §8; Ga.Code Ann. §§17-7-70; Ky. Bill of Rts. §12; Me.Const. Art. I, §7; Mass.Gen.Laws 
Ann. ch. 263, §4; Miss. Const. Art.III, §27; N.H.Rev.Stat.Ann. §601:1; N.J. Const. Art.I, 1)8; N.Y. Const. Art. I, §6; 
N.C. Const. Art. I, §22; Ohio Const. Art. I, § 10; Pa.Const. Art. I, §10; S.C. Const. Art. I, §11; Tenn. Const. Art. I, §14; 
Tex. Const. Art. I, §10; Va.Code §§19.2-216, 19.2-217; W.Va. Const. Art. Ill, §4. And a few others require it in cases 
punishable by death or life imprisonment, Ala.Const. I, §8; Conn. Gen.Laws Ann. §54-45 (offenses punishable by 
death or life imprisonment committed prior to May 26, 1983); Fla. Const. Art. I, §15; La. Const. Art.I, §15; Minn. R. 
Crim. P. §17.01; R.I. Const. Art. I. §7. 

10 “The obituary of the English grand jury might well read: Bom in 1 166 to increase accusations of crime, lived to be 
termed the palladium of justice, and died in 1933 of inutility on a wave of economy.” Elliff, Notes on the Abolition of 
the English Grand Jury, 29 Journal of Criminal Law & Criminology 3 (1938), quoted in Calkins, Abolition of The 
Grand Jury Indictment in Illinois, 1966 University of Illinois Law Forum 423, 428. 
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to change the federal grand jury system are the product of concern for the fairness of the process 
or for perceived excesses caused by prosecutorial exuberance . 11 



Organizational Matters 



Jurisdiction 

The authority of a federal grand jury is sweeping, but it is limited to the investigation of possible 
violations of federal criminal law triable in the district in which it is sitting . 12 This does not 
include the power to investigate conduct known to have no connection to the court’s jurisdiction, 
but does encompass the authority to inquire whether such a connection may exist . 13 

The grand jury may begin its examination even in the absence of probable cause or any other 
level of suspicion that a crime has been committed within its reach. In the exercise of its 
jurisdiction, the grand jury may “investigate merely on suspicion that the law is being violated, or 
even just because it wants assurance that it is not ,” 14 and its inquiries “may be triggered by tips, 
rumors, evidence proffered by the prosecutor, or the personal knowledge of the grand jurors .” 15 

Unrestrained “by questions of propriety or forecasts of the probable result of the investigation or 
by doubts whether any particular individual will be found properly subject to an accusation ,” 16 its 
“investigation is not fully carried out until every available clue has been run down and all 
witnesses examined in every proper way to find if a crime has been committed .” 17 



1 1 Kuckes, the Useful, Dangerous Fiction of Grand Jury Independence, 41 American Criminal Law Review 1 (2004); 
Simmons, Re-Examining the Grand Jury: Is There Room for Democracy in the Criminal Justice System, 82 Boston 
University Law Review 1 (2002); Brenner, Is the Grand Jury Worth Keeping? 81 Judicature 190 (1998); Leipold, 
Wiry Grand Juries Do Not (and Cannot) Protect the Accused, 80 Cornell Law Review 260 (1995); Poulin, 
Supervision of the Grand Jury: Who Watches the Guardian?, 68 Washington University Law Quarterly 885, 927 
(1990); Braun, The Grand Jury — Spirit of the Community?, 15 Arizona Law Review 893, 915 (1973); Schwartz, 
Demythologizing the Historic Role of the Grand Jury, 10 American Criminal Law Review 701, 770 (1972); contra, 
Antell, Modern Grand Jury: Benighted Supergovernment, 51 American Bar Association Journal 153, 154; 
Campbell, Eliminate the Grand Jury, 64 Journal of Criminal Law & Criminology 174 (1973). 

12 Brown v. United States, 245 F.2d 549, 554-55 (8 th Cir. 1957); United States v. Brown, 49 F.3d 1 162, 1 168 (6 th Cir. 
1995); see also, 2 Brenner & Shaw, Federal Grand Jury: A Guide to Law and Practice, §3.2 (2d ed. 2006 & 2014 
Supp. ((noting that the jurisdiction of the court with which the grand jury is associated includes both territorial and 
extraterritorial jurisdiction). 

13 United States v. Brown , 49 F.3d at 1168 (6 th Cir. 1995); United States v. Williams, 993 F.2d 451, 454-55 (5 th Cir. 
1993); In re Marc Rich & Co., 707 F.2d 663, 667 (2d Cir. 1983); Blair v. United States, 250 U.S. 273, 283 (1919); 
United States v. Neff, 212 F.2d 297, 301-302 (3d Cir. 1954). 

14 United States v. Williams, 504 U.S. 36, 48 (1992), quoting, United States v. R. Enterprises, Inc., 498 U.S. 292, 297 
(1991) and United States v. Morton Salt Co., 338 U.S. 632, 642-43 (1950); United States v. Erickson, 561 F.3d 1 150, 
1161 (10 th Cir. 2009); In re Grand Jury, John Doe No. G.J. 2005-2, 478 F.3d 581, 584 (4 th Cir. 2007). 

15 Branzburg v. Hayes, 408 U.S. 665, 701 (1972); In re Grand Jury Subpoena (T-112), 597 F.3d 189, 196 (4 th Cir. 
2010); United States v. York, 428 F.3d 1325, 1332 (11 th Cir. 2005). 

16 Blair v. United States, 250 U.S. 273, 282 (1919). 

17 Branzburg v. Hayes, 408 U.S. at 701; see also, United States v. R. Enterprises, Inc., 498 U.S. 292, 297 (1991)(The 
grand jury may “inquire into all information that might possibly bear on its investigation until it has identified an 
offense or has satisfied itself that none has occurred”); In re Grand Jury. John Doe No. G.J. 2005-2, 478 F.3d 581, 584 
(4 th Cir. 2007). 
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Selection 

Federal law requires the various United States District Courts to order one or more grand juries to 
be summoned when the public interest requires. 18 In addition, the Attorney General may request 
the District Court to summon a special grand jury in any of the larger districts or when he or she 
believes the level of criminal activity in the district warrants it. 19 

Historically, the sheriff selected the members of the grand jury. 20 The practice of having the 
sheriff of the county select the members of the grand jury continued for some time in England 
and in colonial America, although grand jurors were elected in some colonies. 21 At one time, 
federal law addressed matters governing the selection, qualifications and exemptions of federal 
grand jurors largely by reference to the law of the state in which the grand jury was to be 
convened. 22 These matters are now the responsibility of the court, governed by the Jury Selection 
and Service Act of 1968, 23 and the selection plan established for the district in which the grand 
jury is to be convened. 

Federal grand jurors must be citizens of the United States, 18 years of age or older and residents 
of the judicial district for at least a year, be able to read, write and understand English with 
sufficient proficiency to complete the juror qualification form, be able to speak English, and be 
mentally and physically able to serve; those facing pending felony charges and those convicted of 
a felony (if their civil rights have not been restored) are ineligible. 24 

Discrimination in selection on the basis of race, color, religion, sex, national origin, or economic 
status is prohibited. 25 Grand jurors must be “selected at random from a fair cross section of the 
community in the district or division wherein the court convenes.” 26 Either a defendant, an 
attorney for the government, or a member of an improperly excluded group may challenge the 
selection of a grand jury panel contrary to these requirements. 27 



18 F.R.Crim.P. 6(a). 

19 18 U.S.C. 3331. Special grand juries are distinctive in that they may serve for longer terms than a regular grand jury 
and have explicit reporting authority, 18 U.S.C. 3331-3334. 

20 1 Holdsworth, History of English Law, 148 (1903); 2 Hale, History of Pleas of the Crown, 154 (1778 ed.). 

21 Younger, The People’s Panel: The Grand Jury in the United States, 1634-1941, 5-26 (1963); Goebel & 
Naughton, Law Enforcement in Colonial New York: A Study in Criminal Procedure (1664-1776), 333-34 n.29 
(1970); Book of General Laws and Libertyes Concerning the Inhabitants of the Massachusetts, 47 (1660). 

22 1 Stat. 88 (1789); 2 Stat. 82 (1800); 5 Stat. 394(1840); 21 Stat. 43 (1879); 36 Stat. 1 164 (1911); 28 U.S.C. 41 1, 412 
(1946 ed.). 

23 28 U.S.C. 1861-1869. 

24 2 8 U.S.C. 1865. 

25 28 U.S.C. 1862. 

26 2 8 U.S.C. 1861. 

27 28 U.S.C. 1867; F.R.Crim.P. 6(b); Carter v. Jury Commission of Greene County, 396 U.S. 320 (1970); Turner v. 
Fouche, 396 U.S. 346 (1970); Duren v. Missouri, 439 U.S. 357, 364 (1979); United States v. Beavers, 756 F.3d 1044, 
1059 (7 th Cir. 2014), citing, Duren v. Missouri, 439 U.S. 357, 364 (1979)(“To make a prima facie showing that the fair 
cross section requirement has been violated, a defendant must show that (1) the group allegedly excluded is a 
distinctive group in the community, (2) the representation of this group in venires from which juries are selected is not 
fair and reasonable in relation to the number of such persons in the community, and (3) the underrepresentation is due 
to systematic exclusion of the group in the jury selection process”); United States v. Hemandez-Estrada, 749 F.3d 

1 154, 1 159 (9 th Cir. 2014); United States v. Kamahele, 748 F.3d 984, 1 123 (10 th Cir. 2014). 
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Since the grand jury began with indictments based upon the personal knowledge of the members 
of the panel, there is some historical justification for the position that bias or want of impartiality 
should not disqualify a potential grand juror. The drafters of the Federal Rules of Criminal 
Procedure seemed to confirm this view when they rejected proposed language permitting a 
challenge of the grand jury based on “bias or prejudice.” 28 

One commentator points out, however, that language in several Supreme Court cases has led 
some lower courts to assert that grand juries must be unbiased, or at least they must not be 
exposed to improper influences that would create bias. 29 The case law also seems to focus on any 
contamination of the panel as a whole and to rely upon each grand juror’s faithfulness to his or 
her oath to avoid the adverse consequences of individual bias. 30 

Grand jury panels consist of 16 to 23 members, 31 16 of whom must be present for a quorum, 32 and 
12 of whom must concur to indict. 33 The size of grand jury panels is a remnant of the common 
law, 34 but the common law treatises and the cases provide little indication of why those particular 

28 “A preliminary draft of Rule 6(b) would have permitted challenge of grand jurors on the grounds of bias and 
prejudice. This was not included in the final draft, apparently on the view that the grand jury, which merely prefers the 
charge, should be scrupulously fair but not necessarily uninformed or impartial. Thus cases have held that an attack for 
bias will not lie.” 1 Wright & Leipold, Federal Practice & Procedure: Criminal §102 (2008 & 2014 Supp.), citing, 
In re U.S., 441 F.3d 44, 64 (1 st Cir. 2006); United States v. York, 428 F.3d 1325,1330-333 (1 1 th Cir. 2005); Estes v. 
United States, 335 F.2d 609, 613 (5 th Cir. 1964); In re Grand Jury, 508 F. Supp. 1210, 1214 (S.D.Ala. 1980); United 
States v. Partin, 320 F. Supp. 275, 282 (E.D. La. 1970); United States v. Knowles, 147 F. Supp. 19, 21 (D.D.C. 1957). 

29 1 Wright & Leipold, Federal Practice & Procedure: Criminal § 102 (2008 & 2014 Supp.); see also, United States 
v. Moore, 811 F. Supp. 112, 117 (W.D.N.Y. 1992); United States v. Finley, 705 F. Supp. 1297, 1306 (N.D. 111. 1988); 
United States v. Burke, 700 F.2d 70, 82 (2d Cir. 1983); United States v. Serubo, 604 F.2d 807, 816 (3d Cir. 1979); 
United States v. York, 428 F.3d 1325, 1332-333 (1 1 th Cir. 2005)(parallel citations omitted)(“York has failed to establish 
that publicity surrounding his case ‘substantially influenced’ the ultimate decision to indict him and thereby caused him 
actual prejudice. Bank of Nova Scotia v. United States, 487 U.S. 250, 256 (1988)(dismissal of indictment due to error in 
grand jury proceedings is only appropriate where ‘it is established that the violation substantially influenced the grand 
jury’s decision to indict,’ or if there is ‘grave doubt’ that the decision to indict was free from the substantial influence 
of such violations’”). 

30 In the oath commonly used, grand jurors swear “not to present or indict any persons through hatred, malice nor ill 
will; nor leave any person unpresented or unindicted through fear, favor, or affection, nor for any reward, or hope or 
promise thereof.... ” Beale et al., Grand Jury Law and Practice, §4:4 (2008 & 2014 Supp.); see e.g., United States v. 
Ziesman, 409 F.3d 941, 949 (8 th Cir. 2005)(“it cannot he assumed that grand jurors will violate their oath to indict no 
one because of prejudice solely because an individual has lied to them on a matter material to the grand jury’s 
investigation”). 

31 18 U.S.C. 3321; F.R.Crim.P. 6(a). 

32 A grand jury may not be empaneled initially with fewer than 16 members, 18 U.S.C. 3321. This and the statements in 
Section 3321 and Rule 6(a) that federal grand juries shall consist of 16 to 23 members has apparently lead to the 
conclusion that after a panel is convened it is in session only if 16 or more of its members are present, Beale et al., 
Grand Jury Law and Practice, §4:8 (2008 & 2014 Supp.); 1 Brenner & Shaw, Federal Grand Jury: A guide to 
Law and Practice, §5:17 (2d ed. 2006 & 2014 Supp.); United States Department of Justice, Federal Grand Jury 
Practice, §2.4 (Aug. 2000); United States v. Leverage Funding Systems, Inc., 637 F.2d 645, 648 (9 th Cir. 1980). But 
for this deeply held view which neither Congress nor Court has sought to change, an argument might be made for a 
quorum of 12, the number required for indictment. Otherwise, it might be argued that dissenting panel members, unable 
to prevent indictment by their votes, might do so by their absence or departure. 

33 F.R.Crim.P. 6(f). 

34 “The sheriff of every county [was] bound to return to every session of the peace, and every commission of oyer and 
terminer, and of general gaol delivery, twenty-four good and lawful men of the county, some out of every hundred, to 
inquire, present, do, and execute all those things, which on the part of our lord the king shall then and there be 
commanded of them.... As many as appear upon this panel are sworn upon the grand jury, to the amount of twelve at 
least, and not more than twenty-three.... ” 4 Blackstone, Commentaries 276 (1813 ed.); 1 Hale, History of Pleas of 
the Crown, 161 (1778 ed.). 
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numbers were chosen. ’ 5 Of course, when the grand jury’s accusations were based primarily upon 
the prior knowledge of the panel’s members, larger panels were more understandable. 

The movement, which led to abolition of the right to indictment in many of the states, also 
resulted in a reduction in the size of most state grand jury panels. 36 Perhaps because of a 
reluctance to dilute the federal constitutional right to indictment, there have been few suggestions 
for a comparable reduction in the size of the federal grand jury. 37 

The selection of 23 members for a panel which requires only the presence of 1 6 to conduct its 
business would seem to obviate the need for alternate grand jurors. This is not the case, however, 
and the rules permit the court to direct the selection of alternate grand jurors at the same time and 
in the same manner as other members of the panel are selected. ’ 8 



Tenure 

After selection, the court swears in members of the grand jury; 39 names a “foreperson and deputy 
foreperson” 40 and instructs the panel. 41 Federal grand juries sit until discharged by the court, but 



35 The Supreme Court has referred to “Lord Coke’s explanation that the number of twelve is much respected in holy 
writ, as 12 apostles, 12 stones, 12 tribes, etc.... ” in an effort to explain why the number 12 was chosen for the size of 
the petit jury, Williams v. Florida, 399 U.S. 78, 81 (1970). Blackstone alludes to the importance of concurrence of 12 
grand jurors in the indictment, “for so tender is the law of England of the lives of the subjects, that no man can be 
convicted at the suit of the king of any capital offense, unless by the unanimous voice of twenty- four of his equals and 
neighbors: that is, by twelve at least of the grand jury ... and afterwards, by the whole petit jury, of twelve more,” 4 
Blackstone, supra at 279. This, in turn he finds to explain the maximum size of the grand jury panel, “As many as 
appear upon this panel are sworn upon the grand jury, to the amount of twelve at least, but not more than twenty-three; 
that twelve may be a majority,” id. at 276 (emphasis added). Blackstone’s view is reflected in some of the earlier cases: 

By the act of congress of March 3, 1865 (13 Stat. 500), it is provided that grand juries in the courts 
of the United States “shall consist of not less than sixteen and not exceeding twenty-three persons, 

... and that no indictment shall be found without the concurrence of at least twelve grand jurors.” 

The earlier authorities show that the accusing body now called the grand jury originally consisted 
of twelve persons, and all were required to concur. The number was subsequently enlarged to 
twenty-three, which was the maximum. Undoubtedly one reason why both at common law and by 
act of congress more jurors are required to be summoned, and by the act of congress to be 
impaneled than are necessary to find a bill, is to prevent, on the one hand, the course of justice from 
being defeated if the accused should have one or more friends on the jury; and on the other hand, 
the better to protect persons against the influence of unfriendly jurors on the panel. 

United States v. Williams, 28 F.Cas.666, 670 (No. 16,716) (C.C.D.Minn. 1871). 

“The requiring of twenty-three to be summoned, though we have found no reasons stated in the books, was probably in 
order to make sure of obtaining a full jury of twelve; possible to be sure of having a few over, so that if the accused 
should have a friend or two upon the panel, the course of justice might not be defeated; possible to prevent a dissolution 
of the jury by the death or sickness or absence of one or more of the jurors, or it may be for all these reasons 
combined.” State v. Ostrander, 18 Iowa 435, 443 (1865). 

36 See, Beale et al., Grand Jury Law and Practice, §4:8 n.8 (2008 & 2014 Supp.) for a survey of state provisions, 
only a half dozen of which reduce the size of grand jury panels below twelve. 

37 One of the few to do so recommended reduction to panels of seven, nine or eleven, with the concurrence of seven 
required for indictment, Sullivan & Bachman, If It Ain 't Broke, Don ’t Fix It: Why the Grand Jury ’s Accusatory 
Function Should Not Be Changed, 75 Journal of Criminal Law & Criminology 1047, 1068-69 (1984). 

38 F.R.Crim.P. 6(a)(2). 

39 Hale v. Hensel, 201 U.S. 43, 60 (1906); for a model grand jury oath see, footnote 29, supra. 

40 F.R.Crim.P. 6(c). 

41 Although there is no requirement that the court charge the jury, it is a practice of long standing, Charge to the Grand 
Jury, 30 F. Cas. 992 (No. 18255) (C.C.D.Cal. 1872)(Field, J.); Beale et al., Grand Jury Law and Practice, §4:5 
(continued...) 
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generally for no longer than 1 8 months, with the possibility of one six month extension. 42 Special 
grand juries convened in large districts or in districts with severe crime problems also serve until 
discharged or up to 18 months, but may be extended up to 36 months and in some cases beyond. 4 ’ 



Proceedings Before the Grand Jury 
Grand Jury and the Prosecutor 

The grand jury does not conduct its business in open court nor does a federal judge preside over 
its proceedings. 44 The grand jury meets behind closed doors with only the jurors, attorney for the 
government, witnesses, someone to record testimony, and possibly an interpreter present. 45 

In many cases, the government will have already conducted an investigation and the attorney for 
the government will present evidence to the panel. In other cases, the investigation will be 
incomplete and the grand jury, either on its own initiative or at the suggestion of the attorney for 
the government, will investigate. 

Originally, the grand jury brought criminal accusations based exclusively on the prior knowledge 
of its members. Today, the grand jury acts on the basis of evidence presented by witnesses called 
for that purpose and only rarely on the personal knowledge of individual jurors. 46 

The attorney for the government will ordinarily arrange for the appearance of witnesses before 
the grand jury, will suggest the order in which they should be called, and will take part in 



(...continued) 

(2008 & 2014 Supp. ((model grand jury charge); United States v. Navarro-Vargas, 408 F.3d 1184, 1208 (9 th Cir. 
2005)(upholding the constitutionality of the model charge); United States v. Knight, 490 F.3d 1268, 1272 (1 1 th Cir. 
2007)(same). 

42 F.R.Crim.P. 6(g). 

43 18 U.S.C. 3331,3333. 

44 “Although the grand jury nonnally operates, of course, in the courthouse and under judicial auspices, its institutional 
relationship with the Judicial Branch has traditionally been, so to speak, at arm’s length. Judges’ direct involvement in 
the functioning of the grand jury has generally been confined to the constitutive one of calling the grand jurors together 
and administering their oaths of office.” United States v. Williams, 504 U.S. 36, 47 (1992); United States v. Navarro, 
608, 529, 536 (9 th Cir. 20 10)(“Grand juries operate secretly. All the judge does, unless a motion comes to him, is swear 
in and charge the grand jury before it begins its work, and days, weeks, or months later, receive the indictments it hands 
down. A district judge does not preside in or even enter the grand jury room. The only contact the grand jurors have 
with the court is the charge the judge gives before they begin, and the use of a room in the courthouse”); In re Grand 
Jury Proceedings (John Roe, Inc.), 142 F.3d 1416, 1425 (1 1 th Cir. 1998); In re Impounded, 241 F.3d 308, 312 (3d Cir. 
2001 ). 

45 At one time, only members of the grand jury could be present when the panel was deliberating or voting, F.R.Crim.P. 
6(d)(18 U.S.C.App. (1994 ed.)) the rule has been changed to permit the presence during deliberations and voting of 
interpreters assigned to assist hearing or speech impaired jurors, F.R.Crim.P. 6(d). 

46 United States v. Zarattini, 552 F.2d 753, 756 (7 th Cir. 1977); In re April 1956 Term Grand Jury, 239 F.2d 263, 268- 
69 (7 th Cir. 1957). 



Congressional Research Service 



7 



